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Abstract
Religious freedom in practice and expression has been a paramount force in American
society since the pilgrims originally settled in the New World. Many came to escape religious
persecution and to be free to pursue their own beliefs. The fact that the First Amendment of the

Constitution provides for religious freedom further demonstrates the importance of this principle.
The truth is that in spite of the irnportance placed on this topic and the debate in
interpreting its meaning, the issue of separation remains confusing. Even in today's diverse
society, it is a compelling, yet illusive principle. This paper addresses this important issue in the

workplace of Corporate America.
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Preface
I strongly

advocate equality and fairness- both personally and professionally. That is

what this paper is about. An "incident" that transpired within my workplace compelled me to
seek answers to what turns out to be a

very controversial issue- religious freedom and the First

Amendment.
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lntroduction
In America, we insist that all religions, unless threatening to life and well being, should
have equal access to the marketplace of ideas. This spirit of religious free enterprise has
encouraged a multitude of religious groups. Americans today are making new commitments to

religious freedom.
Freedom of religion was an unfamiliar topic to me

until I witnessed an incident in my

workplace that raised the diversity issue in a powerful way. This incident occurred in early
December of t997, when an employee, I

will call her Betsy, wrote "Merry Christmas"

on the

department bulletin board, which she had done every year for the previous three years. Two days

later, another department employee, we will call him Kent, wrote "Happy Hanukkah" beneath
the Christmas greeting to express his beliefs and wishes to the population of Jewish faith. The

next day Betsy erased the "Happy Hanukkah" greeting, but left the "Merry Christmas" greeting,

without saying a word. Kent admitted to me that he was the individual who wrote the Hanukkah
greeting and he was extremely offended by the disregard for his religious beliefs. At this time, I
suggested to Kent that he discuss his concern with management. The day following our

discussion, Kent brought the rnatter to our supervisor and manager. That very same duy, both
greetings were erased from the board.

I struggled with management's decision. Their response had been to simply exclude all
religions. No further discussion of the topic was ever encouraged or allowed. They assumed the

conflict would then be forgotten. However, Kent and Betsy carried resentful feelings until their
voluntary departures from the workplace about one year later.
That same year, two additional Muslim employees joined our staff. Kent revealed his
1

personal experience to them almost immediately after their arrival to our department. He warned
them to "keep their religious beliefs private" because our department was biased and prejudiced.
So these Muslims remained quiet about their

religion from that day on. It was difficult for me to

believe there were no other alternatives to exclusion. Why weren't "Merrlz Christmas" and

"Happy Hanukkah" allowed along with other religious sayings? A free expression of religious
beliefs might have been beneficial. Inclusion, instead of exclusion, could have been the rule, and
this might have set an example for other organizations to include religious and cultural beliefs. I
also questioned the inconsistency in our organrzation's religious policy regarding "paid

holidays." Why are Christians allowed paid time off when it is not a holiday for them? They
must use their own personal time to practice their religion. This incident and the questions
related to it compelled me to examine the issue of Inclusion and Exclusion of Religion in the

Workplace.

I did so by evaluating the Establishment and Free Exercise Clauses within the First
Amendment to the Constitution of the United States and its relevance to various cases that have
been filed by the employees.

This paper proposes to address the issue of Inclusion and Exclusion of Religion in the

Workplace through:

l) a brief history of the Establishment

Clause of the United States

Constitution,2) interviews with four organizations that deal with questions of religious pluralism
in the workplace and, 3) a discussion of the options that exist and suggestions on how employers
can accommodate a more diverse religious population within the organization.

2

A BRIEF HISTORY OF THE ESTABLISHMENT CLAUSE
As the end of the decade, the end of the century, draws near, what is the besetting
problem with religious liberty and the workplace today? Today's specific church and state
problems are vexing and myriad. The Religion Clauses of the First Amendment are twofold: the
federal government cannot make a law establishing a federal religion nor can it interfere with the
free exercise of religion. The original idea was to balance these two against one another. But
recently this balance has been lost. The "free exercise" clause has been forgotten, and only the
"no establishment" clause invoked.

To help us obtain a better understanding of today's in religious liberty issues, it is
absolutely imperative to attain a careful look at the past. The historical aspect of this paper

will

proceed in the following linear order: 1) Colonial Amertca,2) Jefferson's "'Wall" and the

formation of the First Amendment, and, 3) Modern tirnes.

Colonial America
Americans take great pride in remembering that many of our ancestors came to these
shores escaping religious persecution and seeking to establish freedom of worship for
themselves. The search for religious freedom provided a major impulse for much of the
settlement that tookplace in the earliest years of the seventeenth century. The mainstay of the

struggle for religious liberty revolves around the puritans. They reveled in religious freedom.

Relying on their own understanding of scripture, these vigorous settlers created their own forms
for church life.
One major problern occurred. The puritans refused to grant religious freedom to sefflers
.,

J

who dissented from the community's religious nonns. The settlers built their society on the
theology of John Calvin, the reformer who turned the city of Geneva into a church state. Calvin
taught that the state existed to enforce true religion. Following the teaching of Calvin, the
Massachusetts settlers created a church state ruled on theocratic principles. Reflecting the

teaching of John Calvin, the church members expected the magistrate, the government, to
enforce public worship and deal with heresy.
The puritans had such a strong notion that they alone possessed the true revelation of the

word of God, that they could not conceive of allowing others to exist freely in their midst who
obviously denied the truth. Even so, the separation between church and state began to peek
through.

As the original settlers died off, Massachusetts slowly moved toward an increased
separation of church and state. In fact, Massachusetts was the last state in the Union to give up an
established church.

In time, reality took over idealism in Massachusetts as in other colonies. Though
Congregationalism remained the established church, other groups of Christianity began to

flourish. Baptists, Quakers and Unitarians encroached their way into the life of the colony. The
Congregationalist population continued the battle with the dissenters, but time and change
demanded an increasing tolerance of people from various religious persuasions.

It is important to remember that most people of this era could not conceive of religious
liberty; only the most enlightened visionaries reached beyond their times to talk about toleration
and liberty. Linked to the separation of church and state and the epic of religious

liberly is the

name Roger Williams. Williams, a radical dissenter from the church state of Massachusetts,

1

began to take exception to the repressive religious climate he encountered. He immediately

started agitating for more democracy in church government.

In 1635, he was banished from the

colony by the general court for "disseminating new and dangerous opinions." I Williams, along

with some other dissenters, founded the colony of Rhode Island, and declared that all individuals
who chose to reside in this community would be free to enjoy full religious and political
freedom.

In

1639, he founded a Baptist church in Providence, even though he did not long remain a

Baptist. He enunciated what became the American principle of the separation of church and
state, a theory he believed would save the church from the

world's comlption. In this context, he

introduced his "wall" idea, which has been the genesis of Jefferson.2
Roger Williams' passion for liberty came out of the depths of his own religious devotion:

t
.

What man can fully know the rnind and message of God ?
What right does one human being have to compel another to believe?3

Williams insisted on religious freedom because he could not bear the thought that the love of
God should be forced on anyone. Lord Cecilius Calvert, son of Maryland's founder, Lord
George Calvert, completed his father's dream of a place where persecuted Catholics could live in
peace. As Roman Catholic colonists under a Protestant

Hrg, the only way the Calverts could

make a refuge for their fellow Catholics was to welcome Protestants into their community. To
stress his point even more, Cecilius issued the

' Robert Maddox, Generation of

Act of Toleration of 1649, providing toleration to

lieious Freedom (New York: Crossroads Press. 1987) 53.

: Maddox 54
3

Maddox 54.
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all Christian sects except Unitarians. Unitarians and Jews gained full religious freedom in
Maryland in 1826.
Of all the dissenting groups in seventeenth century England, none received harsher
treatment than the Quakers. George Fox, the founder of the Quaker movement, believed that God
revealed himself to all people. Therefore, all people were directly responsible to God and had no
need of church.

The Quaker experiment in government and religion in New Jersey empowered the third
hero of religious liberty, William Penn, to persuade the Duke of York to give him Pennsylvania

in exchange for a debt owed to his father by the government. Without hesitation, Penn
cofilmanded full religious toleration for all sects, transforming the colony of Pennsylvania into a
haven for the oppressed from Europe as well as other American colonies. The doors of
Pennsylvania were open to all individuals and ideas.

In the decades of the eighteenth century that led to the American Revolution, visionaries

like Jefferson and Madison would declare that the state, the magistrates, and the political rulers
lacked the "competence" to judge over matters of the heart and spirit. In due time, the religious
and political climate would emerge that would bring Jefferson to the fore to make religious

liberty and church and state separation a political reality.

Jefferson's "wall" and the Formation of the First Amendment
Thomas Jefferson instilled in the nation's consciousness the phrase, "the wall

of

separation between church and state." This phrase was not an invention of Thomas Jefferson;
Roger Williams, the Quaker turned Baptist, and the founder of Rhode Island, was the first to

voice this phrase when he talked about the "hedge or wall of separation between the garden
6

of

the church and the wildeffress of the world." 4Thanks to religious leaders such as Roger

Williarns and others, the concept that church and state should function in separate spheres had a
growing acceptance in America. It is clear that, by the time of the American Revolution, a broad
consensus had emerged that church and state should function separately. Although there were

other proponents of the "wall" theory, Jefferson is remembered as its leading advocate.
In the autumn of 1776, Thomas Jefferson took up a seat for the Virginia House of
Delegates to assure that a reformed government be instituted. One aspect of the govemment in
the pre-constitutional colony of Virginia that Jefferson strongly felt needed change were the

restrictions placed on freedom of religion by the laws of the colony. There were petitions
attacking it, asking for religious freedom based on Article 16 in the new state's Declaration

of

fughts. Jefferson was to become the foremost advocate of that freedom. He composed a list of all
the old restrictions in religious freedom from Virginia law. These restrictions named as heresy
denial of the trinity or denial of the authority of the scriptures. Violations were punishable by
imprisorunent, i.e., free thinkers and Unitarians were subject to being declared unfit and having

their children taken from thern. He offered a series of resolutions that not only took care of
cleaning up this law, but proposed a radically new conception of religion and the state: complete
freedom of religion; equality of all beliefs before the law; an end to all control, support or
linkage between religion and the state. In surn, Jefferson's proposal and his arguments in the fall

I776

session of the

Virginia House of Delegates first developed the ideas on this subject

of

separation of church and state, ideas that would eventually be known throughout the world.

o

William E. Miller, The First Liberty: Religion

and the American Republic (New York: Alfred A.

Publishing, 1986) 56.
7

Knopf
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Jefferson's bill for religious freedom provided not only for a public elementary school
system, like the common schools already then existing in itlew England, but also for a State

college, William and Mary, republican and split off from the Anglican Church. This educational

reform for general education, supported out of public funds, embodied Jefferson's idea of

a

"nafural aristocracy" of virtue and talent.
The Jefferson provision for religious liberty and the separation of church and state, cut

off from his positive educational program, was in time given
same Assembly that passed Jefferson's religious

observance

of Sunday

as a day

an evangelical Protestant twist. The

liberty bill also passed a statute requiring the

of rest" It might even be said, the triumph in these events in

Virginia did not belong exactly to right reason, it belonged symbolically to Baptists. The

Virginia Statute forReligious Freedom is one of the essential documents definingthe new
American civilization.
Thomas Jefferson held not only to religious liberty, but also to the separation of church
and state, and a strictly voluntary way in religion as the means to achieve it. It was he,

in 1801, in

his letter to Baptists in Danbury, who coined the metaphor of a "wall of separation." It reads:

Believing with you that religion is a matter which lies solely between man and his God,
that he owes account to none other for his faith of his worship, that the legislative powers
of government reach actions only, and not opinions, conternplate with sovereign
reverence that act of the whole American People which declared that their legislature
should "trake no lau, respecting an establishment of religiorr, or prohibiting the free
exercise thereof." (Thus building a wall of separation) betu,een Church and State.
Adhering to this expression of the supreme will of the nation on behalf of the rights of
conscience, I shall see with sincere satisfaction the progress of those sentiments which
tend to restore to man all his natural rights, convinced he has no natural right in
opposition to the social duties. -'

' Miller

57.
B

The point made here is that there should be a sharp division between the civil and the

religious, a point that he and the dissenters had in common. Jefferson states: ". . . our civil rights
have no tnore dependence on our religious opinions than our opinions in physics or geometry."

6

Some religious folk, however, ffiny retreat a little from the implication of the point that for the
purposes of the state and our society, of our living together, our religious opinions have no more

significance than our opinions on physics or geometry. The believers say not so. These critics
contend: "opinions about the ultirnate issues of life and death, good and evil, and the rneaning
existence do have considerable civic significance
and squares."

-

more than opinions

-

of

about right and angles

7

In the new nation, in which Virginia became a large state and Jefferson a larger hero, the

Virginian's conception of religious liberty, and complete separation of church and state, came
soon to prevail in the constitution of other states, in the First Amendment, and in the mind of the

public.

With the evolution of the concept of separation of church and state in the new nation, a
revivalist Protestantism permeated the culture. This generated multitudes of sects and new
religions for the century to follow.

6

Miller

7

Jack N. Rakove, Interpreting the Constitution; The Debate over Original Intent (Boston: Northeastern University

68.

Press,1990) 15.
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MODERN TIMES
As we approach the rnillenium, we are witnessing a Constitutional debate that will
inevitably have a profound impact on our Republic's future. As the United States came into
nationhood, it took a somewhat different shape, religious speaking, from what the founding
deists would have expected. On the one hand, that severe separation of church and state,

for

which they fought in Virginia, achieved a complete victory. On the other hand, as part of that
achievement, the enthusiasm of religion flourished and absorbed the nation's culture in its
characteristic themes. This separation controversy through the centuries would touch a number

of other places and practices that Thomas Jefferson would not have recognized or would not
have thought to be a

likely location of disputes about the religious freedom issue: school buses,

working on the Sabbath duy, afternoon religion classes, and prayers in the public schools, to
name a few.

A large part of American history

has been the

history of constitutional debate. The

United States has a written Constitution that James Madison and his colleagues from
Philadelphia constructed in the summer of L787.It also has ten amendments, added by Madison
and others

in l7B9- 1791, with the First Amendment providing for religious liberty

and non-

establishment.
The Constitution represents a one-time ground rules-defining action by the whole people,

putting limits upon itself and upon all subsequent particular actions of its govefirmental
instruments. And who shall determine when such actions conflict with the Constitution? The

courts. Judicial review has been substantiated in the fact that the Constitution is a written, as
opposed to an unwritten document. In the case of Marblil*v v. Madison, Supreme Court Chief

l0

p",i:;<'.+;i,f
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Justice John Mitchell based his decision on the fact that we do have a written Constitution with
meaning that is binding by the judges. He wrote, "the framers of the constitution contemplated
that instrument as a rule for the goverrrment of courts,, as well as of the legislature. Why
otherwise does it direct the judges to take an oath to support it?" I
The presumption of a written document is that it conveys meaning. Those who framed

the Constitution selected their words carefully. The language meant something. They proposed,
edited and revised. The frarners could not foresee, however, all the issues that would eventually
be submitted for

judicial review, nor could they predict how all disputes would be resolved under

the Constitution. The Constitution, including its twenty-six amendments, expresses particular

principles, one of them concerning the doctrine of religious liberty.

In

1934 and 1940, the Supreme Court decided that among the liberties now applied to the

states was the First Amendment provision protecting the "free exercise" of

religion. But then

another decision came about that was not so easily received. The New Jersey bus-fare case- the
case that propelled

Mr. Jefferson and his "wall", together with James Madison and his Memorial,

moved "free exercise" into the center of twentieth century argument. The Court managed to find
that the Fourteenth Amendment "incorporated" the establishment clause of the First Amendment.

No state could violate the First Amendment not only by its provisions about liberty but also by
its phrase "no law respecting an establishment of religion." This decision, by incorporating the
Fourleenth Amendment, now provides protection of law to the concept of Free Exercise and
Establishment of Religion. The Fourteenth Amendment states:

8

Marbury vs. Madison (1C2, U.S., 1803) 137.
11
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o'...No

State shall make or enforce any law which shall abridge the privileges or
immunities of citizens of the United States; nor shall any State deprive any person of life,
liberty or property, without due process of law; nor deny to any person within its

jurisdiction the equal protection of the laws".9
At the sarle time that the First Amendment phrase about establishment was "applied to
the states" it was also tightened in meaning. It meant that there should be no government aid

of

any kind of religion. The provisions include: Neither a state northe federal govemment can set
up a church. Neither can pass laws which aid one religion, aid all religions, or prefer one

religion to another. Neither can force nor influence

a person

to go to or to remain away from

church against his will or force him to profess a belief or disbelief in any religion. No person can
be punished for entertaining or professing religious beliefs or disbeliefs, for church attendance or

non-attendance. No tax in any amount, large or small, can be levied to support any religious

activities or institutions, whatever, they may be called, or whatever form they may be called, or
whatever form they may adopt to teach or practice religion. Neither a state nor the federal
government can, openly or secretly, participate in the affairs of any religious organizations or
groups and vice-rersa. 'o

While it is clear that "no law respecting an establishment of religion" effectively forbade
Congress to establish a religion, what is not so clear or implicit with these words, was that
Congress could not constitutionally interfere with, could not disestablish, religious
establishments created by the states. Preferential treatments of various religious groups did exist,
and preferences persisted in some states for many years. But does preferential treatment

e

of

Edwins Corwin, The Constitution and What It Means Today (New Jersey: Princeton University Press, 1978) 460.

'0

Unit"d

States vs. Seeger (380,U.S., 1965) 163.
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various religious groups exist today?
Our historical review brought us from a time where religion and government were totally
entwined and there was little freedom of religious expression to current times where we have
complete separation of church and state. We now have a Constifutional First Amendment right

to free exercise of religion supported by the legal protection of the Fourteenth Amendment. The

"incident" I witnessed in the workplace should

as I view

it, fall under this legal protection for

Free Exercise. Based on this premise, I conducted interviews with four local human rights

organrzations. My expectations were that they would support my premise.

l3

DATA COLLECTION M ETHODS
The following section of this paper attempts to support my premise through the process

of interviewing a representative from four local chapters of human rights activist organizations.
The four orgaflizations are:

l.

Civil Liberties Union. (local chapter of the American Civil
Libefties Union)
The Minnesota Civil Rights Commission.
The Minnesota

2.
3. The Minnesota
4. The Minnesota

Department of Human Rights.
Chapter of the Equal Employnent Opportunity Commission.

The interview questions are incorporated into the paper in question and answer form.
questions asked are identical for each organization for the purpose of consistency.

All interviews

were one hour long and tape-recorded for accuracy. The interviews are unedited to ensure
equitable representation.

t4

All

INTERVIEWS
The organizations interviewed provided unexpected and unforeseen responses to the

questions. These responses contradicted my assumption that "free exercise" would mandate
equal benefits in the workplace. The following interview results and court cases further
demonstrate the confusion and inconsistency surrounding the issue of religious freedom and
equal benefits in the public sector.

lnteruiew #1: MCLU
The I\4innesota Chapter of the American Civil Libefties Union
Spokesperson: Theresa Nelson
Conducted 2129198
The M.C.L.U. appointed Theresa Nelson, "Amica," or, "friend of the court," to be their
spokesperson for this interview. Ms. Nelson is responsible for coordinating

civil liberty

cases

that are about to be litigated.

Question:
"How is your organrzation addressing issues concerning establishment (exclusion of
religion) and free exercise (inclusion of religion) for the protection of employees in the
workplace?"

Answer:
"First of all. it is important for me to tell you what our purpose is here at the
M.C.L.U. We litigate cases based on issues concerning civil liberties and civil rights.
prirnarily individual rights that have been allegedly violated according to the First

l5

Arnendment of the Constitution of the United States. We only select cases that have a
broad impact (i.e. a litigation that will change legal precedence for future cases.)"

Ms. Nelson provided an example of a case that was still in the process of litigation at the
time of this interview.

"It involved

an individual who was employed by a chemical dependency
organization. The program was set up as a secular arm in order to receive funding frorn
the State of Minnesota. The woman was later laid off from the program due to lack of
funding. She approached the State of Minnesota for unemployment compensation
benefits and was denied. The State of Minnesota contends that even though the
individual was ernployed by the secular arm, she was still supported by u Lutheran
organization which would not qualify for funding, according to the strict separation of
church and state. The M.C.L.U. and the individual disputed the case, using the argument
that denial of state funding would violate the Establishment Clause. They argued that
the Lutheran organization set up the organization as a secular arm in order to acquire
funding for their organization and this arrangement was approved on that basis. At the
tirne of this intervieu,, the case was still in dispute with the Court of Appeals."

Question:
"How do the M.C.L.U. and/or the A.C.L.U. address issues regarding holiday leave for
non-dominant religious practitioners? "

Answer:
'oour position generally is that it is every culture's right to practice their religion.
The A.C.L.U. upholds the belief the government should not be involved in choosing one
religion or another. The M.C.L.U. contends that a school shotrld not be celebrating any
holiday, i.e. Christmas season, Easter, etc." She continued,, "Not all religious practice is
protected. To determine if a particular religious practice is covered by the Free Exercise
Clause, the Supreme Courl developed a test. An individual or group of individuals must
show: 1) the ritual is rnotivated by "sincere religious belief' and 2) the State has irnposed
a "substantial burden" on the practice."

"This test was challenged in 1990 by the Supreme Court in the case involving
Entploltntent Division tt. Snitlt. Two members of the Native American Church were
dismissed from their jobs for srnoking peyote, a hallucinogen that has been an integral
part of Native American religious practices for centuries. The Supreme Court upheld the
state of Washington's decision to deny them unemployment benefits. The state had ruled
that peyote was prohibited for everyone, and that Native Americans were not being
16

singled out; therefore, they should receive no support; the Free Exercise Clause should
not apply here."

Question:
"A-re there any barriers

/ obstacles confronting your organization that need to be

addressed in the issue of religious freedom in the workplace?"

Answer:
"The primary obstacle that we have come across is the length of time it takes to
resolve a dispute. One reason for this is due to the high volurne of court cases that are
subrnitted. Interpreting the First Amendment of the Constitution of the United States
can be a challenge to the courls primarily due to the conflicting interpretations of the
Establishment Clause. As a result, court cases can be delayed for months at a time.
These long delays will sometimes prevent individuals with discrimination and religious
freedom issues fiom pursuing a case. It is extremely frustrating at times."
The MCLU and ACLU claim to support the First Amendment rights of Free Exercise and
the Establishment Clause. The interview however, was weighted towards their support of the
Establishment Clause. The only example they provided regarding Free Exercise was
Emplo\,ntent Division v. Smith in which the court ruled against Free Exercise. They also
indicated that they avoided Free Exercise cases because of the length of time and expense
necessary to litigate and the fact that the Court has been inconsistent in their rulings.

lntenriew #2: MCRC
The Minnesota Civil Rights Commission
Spokesperson: Earl Bassett
Conducted 4/9/98
Mr. Bassett prepared in advance an outline of litigated cases pertaining to the 1972
amendment to Title

VII.

The first question is as follows:

t7

Question:
"How is your organization addressing issues or conflicts regarding the Establishment and
Free Exercise Clauses?" (Mr. Bassett addresses questions number one and two simultaneously.

However, the question on holiday leave and pay was responded to and incorporated with the

rulings on Saturday and Sunday Sabbath days.)

Answer:
"First, I must preface my answer with a brief discussion on Title VII: The Civil
Rights Commission addresses religious freedom issues under two theories: 1) failure to
make reasonable accommodations and, 2) disparate treatment. The 1972 Amendment to
Title VII added 701(l):
The term religion includes all aspects of religious observance and
practice, as well as belief, unless an employer demonstrates that he
or she is unable to reasonably accornmodate to an employee or
employer or prospective employee's religious observance or
practice without undue hardship on the conduct of the employer's
business.

This theory did not attempt to define religion but did refer to "religious need,"
"religious beliefs," and "religious practices." This concept of belief was expanded in the
case of [Jnited States v. Seeger. The case dealt with a conscientious objector's status on
religious practice issues within the military. It involved a heavyweight boxing champion,
Mohammad Ali. ln order to qualify for classification as a conscientious objector, a
registrant must satisfy three basic tests: 1) He or she must show that he is conscientiously
opposed to war in any fonn. 2) He or she rnust show that this opposition is based upon
religious training and belief, as the tenl has been construed in our decisions. 3) He or she
rnust show that objection is sincere. Here, religious practices were further defined to
include moral or ethical beliefs as to what is right or wrong, which are sincerely held with
the strength of traditional religious views. However, the issue is not as cut and dry as the
Courl suggests. As Justice Douglas pointed out, the Court's decisions in this matter
"leaves considerable latitude for administrative finding"."l I

VII as a whole was intended to prevent
discrimination in employment. Specifically, Regulations 42 U.S" C. 2000(j) and29
"Reasonable Accommodation and Title

rI

United States vs. Seeger, (380 U.S., 1965)163.
18

C.F.R. 1605 were intended to strengthen the prohibition of religious discrirnination.
Regulation 1605 and 2000fi) mandate no financial supporl, direct or indirect, for religious
institutions. This is exemplified in the cases of Lenrcn v. Krultzman and Earlv v,
DiCenso. In apair of cases decided together the Court struck down a Rhode Island
statute providing salary supplernents to teachers of secular subjects in non-public schools
operated for the benefit of parochial schools and a Pennsylvania statute providing
reimbursement to non-public schools for teachers' salaries, text books, and instructional
materials used in the teaching of secular subjects, because both statutes involved
excessive entanglements of State with Church in the matters of irnplementation." Chief
Justice Burger offers the explanation as follows:
"Every analysis in this area rnust begin with consideration of the cumulative
criteria developed by the Court over many years. Three such tests may be gleaned from
our cases. First, the statute must have a secular legislative purpose; second, its principal
or primary effect tnust be one that neither advances nor inhibits religion; finally, the
statute must not foster "an excessive government entanglement with religion." In order to
determine whether the goverrrment entanglement is excessive, we must examine the
character and purposes of the institutions that are benefited, the nature of the aid that the
State provides, and the resulting relationship between the governrnent and the religious
authority. It is here that we find that both statutes foster an impermissible degree of
entanglement. "l2

Regulation 1605 and 2000e(j) require little or no contact between religious
institutions and governrxent entities. For the rnost part, EEOC and the courts will have to
find if the employer made a reasonable effort to acconrmodate or if an undue hardship
results. These issues will be considered in the labor relations' context and their
resolution cefiainly does not necessitate any governrnent entanglement with any religious
practice. The Equal Employment Opportr"rnity Comrnission investigators will be forced
to study and to evaluate the dogma of the many religious sects in order to ascertain
whether ernployee practices and observances are genuinely religious and therefore
protected under Title VII. Sunday closing laws have the effect of forcing employers,
even unwilling ones to shut down operations on Sundays, thereby accotlltllodating at least
coincidentally, the religious needs of the dominant Christian population. Regulation
2000e(f ) requires only a reasonable accoflrmodation of the ernployee's religious practice,
and only if that can be accomplished without undue hardship of the ernployer's business.
To secure accolltmodation plaintiff must establish that: I ) the practice is "religious" in
nature. 2) the religious belief requiring the practice is sincerely held,3) the employer was
infonned of the conflict between the practice and the employee's job obligations, and 4)
the employee is subjected to discriminatory treatment for complying with the religious
observance or practice. The defendant must then establish that he or she is unable to
"reasonably accommodate" the ernployee's religious observance or practice. There can

'r Lemon vs. Kurtzman and Early vs. DiCenso (430, U.S., 1971) 602
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be no per se rule that a parlicular practice, in all cases, either must, or need not be,
accommodated. "

"In the case of Trans World Airlines, Inc. t,. Hardtson,the employer operated on a
seven day, twenty-four hour schedule. Plaintiff s religion required observance of a
Saturday Sabbath. The employee's lack of seniority imposed on him a contractual
obligation to work Saturdays. The employer, who had reduced weekend staffing to a
minimum, tried unsuccessfully to secure a voluntary replacement for plaintiff. The
ernployer refused, however, to offer premium pay to induce others to assume Saturday
work, and, based on the union's objection, the employer was unwilling to reassign a
senior worker to the Saturday shift. The Court held that the accommodation afforded was
"reasonable" and stated that, "The employer is not required by Title VII to carve out a
special exception to its seniority system in order to help an employee meet his religious
obligations." Reasonable accommodation did not require an employer to pay premium
pay necessary to secure Saturday workers, as any cost beyond de nilninus was an undue
hardship."l'3

"The accommodation obligations irnposed on employers are reasonably light.
Requiring the employer to underwrite more than minimal costs,, imposing on fellow
employees significant inconvenience, operating with an inadequate number of
employees, reducing the nonnal work u,eek, or realigning job duties is not reasonable in
that to impose thern would constitute a preference and supporl for religious practices that
could infringe the "non-establishment" and "free exercise" clauses of the First
Amendment. Consequently, if an employer uses an objective system such as seniority,
rotation, or even random selection for allocating weekend or holiday work, the duty to
make reasonable accommodations does not require employers to abandon the system."

Question:
"A-re there any barriers / obstacles confronting your organization that need to be
addressed on the issue of religious freedom in the workplace?"

Answer:
"That is a difficult question to respond to. However, I cAn say the greatest
fiustration and obstacle we face is the tremendous length of tirne it takes to investigate

" Trurrs

World Airlines, Inc. vs. Hardison (s. ct, Federal Law, 1977)
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and resolve a dispute. It is not unusual for a case to take as much time as a year or more
to resolve. In this time period, many cases are dismissed because the individuals or
group of individuals does not wish to pursue their issues any further. Unfortunately, a
great deal of time and expense has been exhausted in this time, and that is frustrating."

My interview with Mr. Bassett of the MCRC provided several

cases but none

of these

examples demonstrated clear support of Free Exercise. They covered issues of accommodation
and Separation of Church and State. They also indicated, as did the MCLU, their frustration

with the time involved to investigate and resolve a dispute. They stated that many cases are
dismissed because individuals are unwilling to go through the lengthy process of

litigation. As

in the case of the MCLU interview, the interview with the MCRC failed to provide clear and
concise answers to the structured interview questions.

lnterview #3: EEOC
The lVinnesota Chapter of the Equal Employment Opportunity Commission
Spokesperson: Bobbi Carter
Conducted 4/29/98
Bobbi Carter is the Supervisor of Enforcement for the investigations unit. She oversees
the investigation charges of discrimination that are filed under Title

VII.

Question:

"How is your organization addressing issues or conflicts regarding the Establishment and
Free Exercise Clauses?" (Bobbi Carter incorporates questions one and two simultaneously. The

question on holiday pay and leave was responded and incorporated with the rulings on Saturday
and Sunday Sabbath days.)

2t

Answer:
"The E.E.O.C. investigates charges of discrirnination based on race, national
origin and religion under the statute of Title VIL The E.E.O.C. only supports
ernployment-related acts. Frankly, the E.E.O.C. does not see many charges based on
religious freedorn, The charges we do see are primarily cases concerning religious
accomrlodation issues. For example, an individual may not be able to work from sunllp
to sundown and cannot find a replacement for that day. Most of the charges that do
appear here are due to the charges of an ernployer's failure to accommodate. I do not
have any examples for you on this. I can tell you that ernployers cannot schedule
examinations or other selected activities in conflict with a current or prospective
employee's needs, inquire about an applicant's future availability at certain times,
maintain a restrictive dress code, or refuse to allow observance of a Sabbath or religious
holiday unless the employer can prove that not doing so would cause an undue hardship."
"Undue hardship cases can be claimed when accommodation of an employee's
religious practices requires more than ordinary administrative costs. Undue hardship also
may be shown if changing a bona fide seniority system to accommodate one elxployee's
religious practices denies another employee the job as shift preference guaranteed by the
seniority system."

"Although I do not have any examples of cases filed bythe E.E.O.C. available for
you, I do have a booklet prepared by the U.S. Equal Employment Opportunity
Commission entitled: Laws Enforced by the IJ.S. Equal Emplovment Opportunity
Commission. It includes information on Sec. 2000e, unlawful employment acts, Civil
Rights Act of l99l and Title VII of the C ivil Rights Act of 1964."r1 This booklet did not
contribute to the purpose of the interview. It was just a publication containing the
complete text of the above laws and contained no specific reference to rny interview
regarding free exercise or accofiunodation.

Question:
"Are there any barriers / obstacles confronting your organization that need to be
addressed?"

" U.S. Equal Employment
(

Conrmission, Laws Enforced blr the U.S. Equal Employment Opportunitir Commission
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Answer:

"I cannot give you mllch information on that. Sometimes the employers drag
their feet on this and the legal process can be quite lengthy, anywhere from one year and
over. The E.E.O.C. may initiate a claim but the ernployer may "settle" or decide to
"accommodate" in the meantime and terminate the claim sooner. There are even times
when the individual drops the claim because of the time issue, but in the meantime the
claim has already cost everyone involved a substantial amount of time and paperwork."
My disappointment continued with the interview with the Equal Ernployrnent
Opportunity Cornmission. lnstead of addressing my structured interview questions or providing
examples of cases, Bobbi Carter was more interested in explaining the procedures of filing a

complaint rather than providing direct answers to the interview questions.

lnterview l*,4: MHRD
The State of lVinnesota Human Rights Department
Spokesperson: John Easton
Conducted 4129198
John Easton is an Enforcement Officer with the Minnesota Department of Human Rights

Departrnent. (Questions number one and two are answered simultaneously. The issue of holiday
leave and pay is answered in accordance with the rulings on Safurday and Sunday Sabbath days.)

Question:
"How is your organization addressing issues or conflicts regarding the Establishment and
Free Exercise Clauses?"

Answer:
"There have been a very small number of religious accomrnodation cases received
in this office. It is just not an issue that is raised often, or at least, disputed often. This
might be attributed to the idea that employees are being accofitmodated for their non^tl
ZJ

traditional religious practices. The breakdown of religious accommodation cases
received in this office includes: thirteen cases in the area of ernployment, three in public
accornmodation, and two in public service."
"For example, two cases were brought before the E.E.O.C. The first case involved
a lawsuit filed with Northwest Airlines. There were many components to this case. A
person dressed in the traditional Muslim garb was atternpting to enter the airplane. The
airline attendant stopped the Muslim before entering the plane. He said, "Stop, you can't
get on the airplane dressed like that." The plaintiff replied, "...how should I dress? The

flight attendant responded, "...dress like you're going to church"."
"In this case:, the Supreme Court interpreted the flight attendant to mean that the
plaintiff should have dressed in a suit or tie. In other words, the plaintiff was not dressed
in traditional business attire, therefore was not discriminated against based on religious
practices."

"Another example that was disputed throughthe E.E.O.C. was the case of The
State of Minnesota by Stephen W. Cooper Commission, Department of Human Rights v.
Layle French, petitioner. " I 5
"Justice Yetka (no first narxe provided) found the Appellant guilty of
discrimination in a case brought to the Human Rights Departrnent because the Appellant
had refused to rent his property to one individual named Susan Parsons because she
planned to live there with her fiance. A trial before the district court was denied and the
court of appeals affirmed the action of the adrninistrative law judge. Although the case is
very complex and too lengthy to discuss in its entirety, the relevant argument here
involves the issue of religious libefiy. On February 24, 1988, Layle French told Susan
Parsons that he had changed his mind and would not rent the property to her because
unmarried adults of the opposite sex living together were inconsistent with his religious
beliefs. French is a member of the Evangelical Free Church in Marshall, Minnesota and
his beliefs include the principle that an unmarried couple living together or having sexual
relations outside of rnarriage is sinful. Despite being questioned by French, Ms. Parsons
did not reveal to him whether or not she was having sexual relations on the property. The
record is unclear as to whether the appellant had knowledge of Parsons' intended sexual
activity with her fiance, but she did not deny the intent when questioned by French. The
case fotrght its way all the way to the Supreme Court.

"Palnrore v. Sadotii discloses the idea that religious and moral values religious
and moral values include not discriminating against others solely because of their color,
sex, or whom they live with, but also avoiding unnecessary emotional suffering, shou,ing
tolerance for non traditional lifestyles, and treating one as one would want to be treated.

"

Stat. of Minnesota vs. Layle French (Minnesota, C2-89-1064)
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Enforcement of the Human Rights Act against Layle French violates neither the federal
due process or equal protection clauses. The Appellant in this case, Layle French, argues
even if it is not against one's religious beliefs for persons of the opposite sex to live
together, you can still discriminate against these people if you personally disagree with
them living together. However, the bottorn line in preventing discrimination is
establishing laws that are clear and specific in protecting individual rights."

Question:
"A.re there any barriers

/ obstacles confronting your organization that need to be

addressed?"

Answer:
"That is an easy one to answer. I will answer that by giving you an example at the
same time. An individual told our office that they wanted to go to church on Sunday, but
they had to work. So they qtrit their job and did not know what to do. It does not work
that way. The employer needs to know about it or accorlmodation doesn't come into
play. We need to educate people on the laws and how they work. I want to conclude this
interview by stating that many people are Llncomfortable about approaching their
employer(s) because they are not infonned about their rights within the workplace. That
needs to change and we can change it through educating the public on Equal Employment
Opportunity Laws."

My interview with John Easton again points out the emphasis on accomodation rather
than inclusion. Mr. E,aston, in his final response regarding bamiers and abstracts, provided me

with

a clear perception

of on of the biggest barriers. The greatest frustration their offlce faces is,

for example, individuals calling the M.H.R.D. to file a claim. They would call stating they quit
their job since the employer would not allow thern their Sabbath day(s) off. Clearly, quitting
their jobs was not the solution. On the contrary, asking the employer to accommodate prior to

their tetmination was the proper action to take. Employees and some employers do not
understand the principle of accommodation or inclusion. Education is the essential tool here.
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CONGLUSION
The genesis of this paper was an incident within my workplace that compelled me to
examine the issue of Free Exercise (Inclusion) and Establishment: Separation of Church and
Stated. (Exclusion) I prepared to do this by evaluating the Constitution's First Amendment and

then studying four organizations in the Twin City Metropolitan area to see concretely how they
dealt with this amendment: 1) The Minnesota Chapter of the Civil Liberties Union, 2)The
Minnesota Department of the Civil Rights Commission,3) The Minnesota Department of the
Equal Employment Opportunity Commission, and 4) The Minnesota Department of Human
Rights.

Priorto the drafting of the Constitution and in spite of the fact that many of the original
settlers pursued freedoms including freedom of religion, there was significant intolerance

of

dissenting religious beliefs and practices. The puritans, we showed, were a prime example

of

religious intolerance. They possessed a belief that their religion was the only true religion.
Therefore, they would not allow anyone practicing different religious ideas or practices to exist

within their communities. However, as time passed, the colonies slowly moved towards more
tolerance and separation of church and state.

In Thomas Jefferson's era, the "wall" of separation emerged. Although many visionaries
contributed to its development, we give JefTerson credit as its leading advocate. In the fall
1776 he proposed a series of resolutions to the Virginia House of Delegates, which, when
accepted, resulted in a radically new conception of church and state: complete freedom

of

religion, equality of all beliefs before the law, and an end to all control, support or linkage
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between church and state. In spite of continued dissenting opinions in the new nation in which

Virginia became a large state and Jefferson a larger hero, his conception of religious liberty, and
separation of church and state prevailed in the First Amendment.

The debate over religious freedom and the separation of church and state did not end with
the creation of the First Amendment. On the contrary, this was onlythe beginning. As

previously stated, American history has been the history of constitutional debate. This is most
certainly true of the first amendment. Judicial opinion pertaining to the issues discussed within
this paper, began in 1934 and 1940 with court rulings protecting "free expression of religion"
and with a controversial decision

tn 1947 which found that the Fourteenth Amendment

incorporated the First Amendment's "establishment clause." At the same time it was determined
that his applied to the states as well as at a federal level.

Additionally, the phrase, "establishment, as applied to the states," was also tightened in
meaning. It meant no government aid of any kind could be given to any religion. Nor, could any
law be passed to prefer one religion over another, no person could be punished for religious
beliefs or practice. In spite of these laws, preferential treatment of some religions did persist for
many years.
The interviews with the four human rights organizations further demonstrated the
inconsistency and confusion surrounding freedom of religion and equal benefits in the public
sector.

Freedom of religion and its beliefs and practices clearly remain a confusing and

contradictory topic. The examination of the First Amendment of the Constitution of the United
States and my interviews

with the four human rights organtzations substantiate this confusion.
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In the genesis of this paper, I believed I would find withinthe First Amendment, or for
certain, with the organizations interviewed, support my argument that "the incident" that took
place within my workplace was not only inappropriate, but also unconstitutional. My study

of

the events leading up to the creation of the First Amendment, and the various court cases

pertaining to its interpretation lead me to believe that we have come full circle. In other words,
the original colonists came here in search of freedoms, including religion. Even at this point,

however, each religious group had little tolerance for any religions other than their own.
Moreover, those religious groups were deeply entrenched within their own local governffrents.
In spite of the creation of the First Amendment, and its subsequent interpretations, we find

minimal religious tolerance within the workplace for non-Christian practices. We will
accoilrmodate but we will not treat equally.

My argument is that we should accept the First Amendment of the Constitution of the
United States at face value; "Congress shall make no law respecting an establishment of religion,
or prohibiting the free exercise, thereof." I believe we should look for equality, not mere
accommodation. My premise is that each religious group should receive equal opporlunity to
express themselves in the workplace. For example, the "incident"

within my workplace could

have been handled in another way. It is clear that "exclusion" of religion was management's
answer to the holiday greeting situation.

Another approach could have been "inclusion" of religion, inviting each group of
religious and/or cultural groups to participate and share their holiday greeting or wishes in
addition to the traditional "Merry Christmas." This would open cultural understanding and
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promote diversity within the workplace. Isn't this the premise that our country is founded
on. ..the land of freedom?
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Appendices A
Glossa ry

of Terms

Accommodate- To adapt, adjust or provide a substitute solution to the public.

Adiudicate- To settle an issue judicially.
Amendment- An alteration or addition to a bill or law.
Amica- Friend of the court.

An Act- To enforce the constitutional right to vote; to conferjurisdiction upon the District
Courts of the United States.

Christianity- Practitioners of the teachin gs of Jesus Christ.
Constitution- A document embodying

a system of fundamental principles according to which a

nation is governed.

Disparate treatment- Illegal motive can be established through circumstancial evidence that
invokes a three-step model of proof; direct evidence is not required.
Due process of law- Administration of a system of laws with respect to a person's liberties and
rights.

Exclusion of reliqion- To prevent the entrance or consideration of non-Christian beliefs or
viewpoints.

Inclusion of reliqion- To include the beliefs or viewpoints of non-Christians.
Religion- Set of beliefs concerning nature and purpose of the universe, when considered
creation of a super human agency; a devoted belief.

as the

Respondent- Employer, ernployment agency, labor organization, joint labor management
committee, controlling apprenticeship, or federal entity subject to section 2000(E) of Title VII.
Un4ue hardship- An action requiring significant difficulties or expense when considered in
light of the factors; Set path in Paragraph B: determining whether an accollmodation would
impose an undue hardship on a covered entity.

30

Appendices B
Amendment I
Congress shall make no law respecting an establishment of religion, or prohibiting the free
exercise thereof; or abridging the freedom of speech or of the press, or the right of the people

peaceably to assemble; and to petition the goveflrment for a redress of greavances.

Appendices

C

Amendment XIV

All

persons born or naturalized in the United States, and subject to the jurisdiction

thereof, are citizens of the United States and of the state wherein they reside. No state shall make
or enforce any law which shall abridge the priviliges or immunities of citizens of the United
States,

nor shall any state deprive any person of life, liberty or property, without the due process

of law, nor deny to anyperson within it's jurisdiction the equal protection of the laws.
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